SERVED: Septenber 22, 1994
NTSB Order No. EA-4249

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 8th day of Septenber, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13059
V.

EDWARD J. NI XCN,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WIliam A Pope, II, at the
conclusion of an evidentiary hearing held in this case on
Sept enmber 23, 1993.' In that decision, the law judge affirned
the Adm nistrator's order suspending respondent's pil ot

certificate for 30 days based on his alleged operation of an

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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aircraft over an uncongested area |l ess than 500 feet froma
structure on the surface, in violation of 14 CF. R 91.119(c) and
91.13(a).? For the reasons discussed bel ow, respondent's appeal
is denied and the initial decision is affirned.

The record in this case establishes that on May 1, 1992, as
respondent was conpleting a sinulated enmergency | andi ng maneuver
in the vicinity of the WIliam Tuck Airport in South Boston,
Virginia, his Chanpion 7GCAA aircraft struck something in his
flight path, causing substantial danmage to the aircraft.
According to respondent, during the simulated forced | andi ng
maneuver, he descended to approximately 180 feet AG® over an
uncul tivated field. Wen he applied full power and began to
clinb, he felt a tug on the right side of his aircraft followed
by a sound "like a giant rubberband being plucked."” (Exhibit A-

13, respondent's letter to FAA Inspector Phel ps.) Respondent

28 91.119 Mninumsafe altitudes: General.

Except when necessary for takeoff or |anding, no person
may operate an aircraft below the follow ng altitudes:
* * *

(c) Over other than congested areas. An altitude of 500
feet above the surface, except over open water or sparsely
popul ated areas. |In those cases, the aircraft may not be
operated cl oser than 500 feet to any person, vessel,
vehicle, or structure.

* *

*

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

3 Above ground |evel.
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described the field as being five mles southwest of the airport,
2000 to 3000 feet long, having an east-west orientation, and
bordered on the north by a road and a utility line and on the
east and south by trees. Despite the danage to his aircraft,
respondent | anded his aircraft safely at the airport five mles
away .

FAA Safety | nspector John Phel ps, who investigated this
incident, testified that he conducted an aerial search for the
field where the incident occurred, but due to the | arge nunber of
fields in the vicinity of the airport, was unable to positively
identify the site.* Accordingly, he could not conclusively
determ ne what it was that respondent's aircraft struck, or
whet her the item was marked on current aeronautical charts. He
knew of no structure collapsing in that area on that day, and had
no reports of tel ephone or power |ine danage. However, he
testified that the danmage he observed on respondent's aircraft
was characteristic of the type of danage which would result from

awire strike,® and further testified that a wire is considered a

* Respondent questions Inspector Phelps' inability to |ocate
the field, noting that he gave detailed information as to its
| ocation and orientation in his letter responding to the FAA' s
letter of investigation. (Exhibit A-13.) However, |nspector
Phel ps had not yet received respondent's letter -- which was
apparently not sent until approximately July 3, 1992, sone two
nmonths after the letter of investigation to which it responded --
when he searched for the field, and had apparently been given
little guidance fromrespondent during their tel ephone di scussion
of the incident (Exhibit A-10, record of telephone call wth
respondent). Inspector Phel ps explained that Iimted resources
prevented himfrom conducting a second search after he received
respondent’'s letter.

> Specifically, Inspector Phelps testified that the damage
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"structure.” In sum |Inspector Phelps' concluded that respondent
had viol ated section 91.119(c) and 91.13(a) by carelessly
operating his aircraft closer than 500 feet to a structure.
Respondent mai ntains that he foll owed proper procedures in

selecting a location for his sinulated energency | andi ng, and
that he should not be held responsible for hitting an object that
he could not see and that was not marked on aeronautical charts.

He clains that he saw no obstructions in his path over the
field, and that he does not know what his aircraft hit. Al though
respondent takes issue with the FAA's inability to |ocate the
scene of his accident and to positively identify the object he
struck, he concedes that he made no effort to locate the field or
to identify the object hinself, a circunmstance which essentially
precl udes any determ nation as to whether respondent's failure to
avoi d the object he struck was excusabl e.

The | aw j udge acknow edged that there was no direct evidence
as to what respondent struck, but concluded that there was
"strong circunstantial evidence that whatever it was, it involved
wires strung up as part of a structure" (Tr. 221), and cited
Board precedent construing the term"structure" to include
obj ects such as electrical or telephone wires, as well as the
pol es between which they are strung (edited initial decision at
(..continued)
sustained by the aircraft's wings, strut, |anding gear, and
propell er blade (pictured in Exhibits A-4 through A-7), was
consistent with a wire strike, and that none of the damage had
any characteristics of other types of strikes. He also noted the

absence of any debris (such as | eaves, wood, or feathers) which
woul d indicate contact with a tree or birds.
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Tr. 220). The |l aw judge al so noted that, even though respondent
clainmed there was no visible obstruction in his path, he nmade no
effort to substantiate this claimby locating the field after the
incident. He held that respondent's "failure to nake even a
mnimal effort [in this regard] tends to support an inference
that he knows what he hit, or at |east has sone idea." (Tr
223.) In sum the law judge held that respondent carelessly flew
within 500 feet of a structure, in violation of section 91.119(c)
and section 91.13(a), and affirnmed the Admnistrator's order of
suspension in its entirety.

On appeal, respondent argues that the Adm nistrator did not
establish a violation of section 91.119(c), because he did not
prove what respondent struck, or that it was attached to a
structure closer than 500 feet to respondent’'s aircraft. He
asserts that | nspector Phelps was not sufficiently qualified to
gi ve expert testinony as to the likely cause of the damage to
respondent's aircraft. Respondent al so argues that the section
91.13(a) charge cannot be upheld on the basis of the Lindstam
doctrine, ® which the Administrator attenpted to rely on, because

the Adm nistrator alleged a specific act of negligence (operating

® Under the Lindstam doctrine, first articulated in Gordon
H. Lindstam 41 CAB 841 (1964), the Adm nistrator need not allege
or prove specific acts of carelessness to support a violation of
section 91.13(a). |Instead, using circunstantial evidence, he may
establish a prima facie case by creating a reasonable inference
that the incident at hand woul d not have occurred but for
carel essness on the respondent's part. The burden then shifts to
t he respondent to conme forward with an alternative explanation
for the event sufficient to overcone the inference of
car el essness.
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| ess than 500 feet froma structure), and because respondent
foll owed all proper procedures in preparing for his sinulated
forced | anding maneuver. He also asserts that striking a wire is

not per se careless,’

and appears to take the position that the
wires he struck were not foreseeable, as they were neither shown
on charts nor marked so as to be discernible fromthe air.
Respondent further chall enges the section 91.13(a) violation
by asserting that the |l aw judge's finding that respondent caused
potenti al endangernent by continuing his flight to the airport in
t he damaged aircraft, went beyond the bounds of the allegations
in the conplaint. Finally, respondent urges the Board to nodify
the sanction in this case to renedial training, arguing that he
nmeets the requirenents for participation in the FAA s renedi al
training program and that no disciplinary suspension is required
because the damage to his aircraft "should be puni shnment enough.”
We find no error in the |aw judge's holding that |nspector
Phel ps was sufficiently qualified to give opinion testinony as to
the cause of the damage to respondent’'s aircraft. |nspector
Phel ps, hinself an ATP-rated pilot, testified that he has
attended two FAA accident investigation training courses (each
| asti ng several weeks), during which he was taught how to
recogni ze and anal yze the distinctive features of damage

resulting fromvarious types of collisions, including wire

" Respondent cites Arnold W Raw i nson, 45 CAB 935 (1966),
where our predecessor agency, the Cvil Aeronautics Board, held
that striking power |lines was not carel ess where the wres were
nei t her shown on aeronautical charts nor marked so as to be
di scernible fromthe air
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strikes. Although he had not served as |ead investigator in any
prior accidents involving wire strikes, he did recall assisting
in the investigation into one such accident. W disagree with
respondent’'s assertion that |nspector Phelps was not qualified to
give an opinion as to the cause of the damage in this case. W
note that respondent presented no expert testinony to rebut
| nspect or Phel ps' opinion that the danage was due to a wire
stri ke and, indeed, appears to agree in sone parts of his appeal
brief that the accident was due to a wire strike. W also reject
respondent’'s contention that wires should not be considered a

8 and we see no

structure. Qur case law holds to the contrary,
reason to alter our position.

We hold that the Adm nistrator presented sufficient
circunstantial evidence to raise an inference that respondent's
aircraft struck a structure -- nost likely a wwre or wires --

and, in our judgnent, this constitutes prima facie proof that he

vi ol ated sections 91.119(c) (operating closer than 500 feet to a
structure) and 91.13(a) (careless or reckless operation).® The
burden then shifted to respondent to either rebut the inference
that he hit a structure, or to show that he could not reasonably
be expected to know of the structure's presence before hitting
it. Respondent failed to introduce any evidence on either point.

Wil e the then-current aeronautical chart did not show any w res

8 Administrator v. Scollan, 2 NTSB 538, 539 (1973).

® Accordingly, since the Administrator alleged and
established a specific act of negligence, the Lindstam doctrine
is not necessary to establish carelessness in this case.
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or cables in the imedi ate area where respondent clains the
i nci dent occurred, we see no basis for finding that respondent
has accurately related the |location of the accident and thereby
established that what he hit was not marked on the chart.
Mor eover, al though respondent asserts he did not see the object
and does not know what it was he hit, the | aw judge was
skeptical, and suggested that respondent's failure to return to
the scene in order to substantiate his claimthat the object was
not discernible fromthe air, indicates an awareness that the
clai m coul d not be substanti at ed.

Al though striking a wire may not al ways constitute

concl usi ve proof of carel essness (see Raw i nson, 45 CAB 935

(1966)), we think the unrebutted evidence in this case indicating
that respondent hit an object while flying at an extrenely | ow
altitude over relatively unfamliar territory, supports a finding
that respondent's operation of the aircraft was carel ess.
Moreover, while we agree that the |aw judge went beyond the
conplaint in finding that respondent's continued flight to the
airport created potential endangernent, there is sufficient

evi dence that respondent's operation within 500 feet of a
structure on the surface, as alleged in the conplaint, at the
very | east endangered the object that was struck. Thus, even

di sregarding the | aw judge's comments regarding potenti al

endanger nent caused by his continued flight, the section 91.13(a)
violation is adequately supported in the record.

Finally, regarding respondent's assertion that we should
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nodi fy the sanction in this case to renedial training, we note
that we have no authority to substitute an adm nistrative action
(such as a warning notice, letter of correction, or renedial
training program) for a |legal enforcenent action (e.g. a
certificate action or a civil penalty).!® The Administrator's
decision to pursue a legal enforcenent action in a particul ar
case is a matter of prosecutorial discretion which we do not
generally review ' The 30-day suspension sought in this case is

not inconsistent with precedent.'?

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirnmed, as consistent with this
opi nion and order; and
3. The 30-day suspension of respondent's pilot certificate shal
comence 30 days after the service of this opinion and order.®

HALL, Acting Chairman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

10 Administrator v. Brune, NTSB Order No. EA-4108 at 4, n. 7
(1994), citing cases.

1 Adnministrator v. Rigsby, NTSB Order No. EA-3860 (1993);
Adm ni strator v. Cbrecht, NISB Order No. EA-3754 at 2 (1992).

12 See Administrator v. Scollan 2 NTSB 538 (1973) (35-day
suspension affirmed for striking electrical wres).

3 For the purpose of this opinion and order, respondent
nmust physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



